
Planning and Environment Act 1987 

Panel Report 

Cardinia Planning Scheme Amendment C222card 

Bunyip Low Density Residential Rezoning 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

29 April 2020 

 
  



 

How will this report be used? 

This is a brief description of how this report will be used for the benefit of people unfamiliar with the planning system.  If you have 
concerns about a specific issue you should seek independent advice. 

The planning authority must consider this report before deciding whether or not to adopt the Amendment. 
[section 27(1) of the Planning and Environment Act 1987 (the Act)] 

For the Amendment to proceed, it must be adopted by the planning authority and then sent to the Minister for Planning for 
approval. 

The planning authority is not obliged to follow the recommendations of the Panel, but it must give its reasons if it does not follow 
the recommendations. [section 31 (1) of the Act, and section 9 of the Planning and Environment Regulations 2015] 

If approved by the Minister for Planning a formal change will be made to the planning scheme.  Notice of approval of the 
Amendment will be published in the Government Gazette. [section 37 of the Act] 
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Glossary and abbreviations 

 

Act Planning and Environment Act 1987 

BMO Bushfire Management Overlay 

CFA Country Fire Authority 

Council Cardinia Shire Council 

DDO(#) Design and Development Overlay (Schedule Number) 

DELWP Department of Environment, Land, Water and Planning  

DPO(#) Development Plan Overlay (Schedule Number) 

ESO(#) Environmental Significance Overlay (Schedule Number) 

Planning Scheme Cardinia Planning Scheme 

PPF Planning Policy Framework 

Strategy Bunyip Township Strategy 2009 
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Overview 

Amendment summary   

The Amendment Cardinia Planning Scheme Amendment C222card 

Common name Bunyip Low Density Residential Rezoning 

Brief description The subject site is currently zoned Farming Zone and is affected by 
the Environmental Significance Overlay Schedule 1 (ESO1). The 
Amendment proposes to rezone land at 85 McNamara Road, Bunyip 
to the Low Density Residential Zone Schedule 3, apply the 
Development Plan Overlay Schedule 21, the Design and 
Development Overlay Schedule 1 and delete ESO1 to facilitate 
residential subdivision at lower densities. 

Subject land 85 McNamara Road, Bunyip, as shown in Figure 1 below 

The Proponent Leigh Hartwig and Robert Perkins 

Planning Authority Cardinia Shire Council 

Authorisation Authorised with conditions relating to bushfire and drafting on 9 
May 2019 

Exhibition 8 August to 6 September 2019 

Submissions Eleven submissions were received :  four from landowners (including 
the Proponent) and seven from Public Authorities. Of the non-
Proponent submissions, one objects to the Amendment; five request 
changes and four generally support the amendment. 

 

Panel process   

The Panel Nick Wimbush, Chair 

Directions Hearing Cardinia Shire Council, Sidings Avenue, Officer, 23 January 2020 

Panel Hearing Location as above, 25 February 2020 

Site inspections Unaccompanied on 23 January and 25 February 2020 

Parties to the Hearing - Ms Anita Ransom, Cardinia Shire Council assisted by Ms Celeste 
Grossi, Ms Alicia Brown and Mr Tim Grace 

- Mr Phil Walton, XWB Consulting for the Proponent 

- Mr Jake Twycross, DELWP (tabled a submission only) 

- Ms Anne Coxon, Country Fire Authority 

- Mr James Keane 

Citation Cardinia PSA C222card [2020] PPV 

Date of this Report 29 April 2020 
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Figure 1: Subject land1 

 

 

 
1 From page 5 of Council’s Part A submission. 
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Executive summary 

Cardinia Planning Scheme Amendment C222card (the Amendment) seeks to rezone 85 
McNamara Road in Bunyip from the Farming Zone to the Low Density Residential Zone, 
remove the Environmental Significance Overlay Schedule 1 and apply the Development Plan 
Overlay Schedule 21 and Design and Development Overlay Schedule 1. 

The lot is 11.09ha in size and the Amendment would facilitate the future development of the 
land for residential allotments in the order of 2,000sqm in size. 

The Amendment site is identified for this use in the 2009 Bunyip Township Strategy and 
much planning policy in the Cardinia Planning Scheme supports the Amendment and future 
development. 

Key issues raised in submissions included: 

• A number of development and amendment issues raised by nearby landowners 
including traffic, sewerage, stormwater drainage, fencing and others 

• Bushfire risk 

• Ecology, primarily relating to the Southern brown bandicoot. 

Whilst at face value a relatively simple Amendment, the consideration of submissions has 
been a difficult task for the Panel.  The Panel is cognisant that the landowner has invested 
considerable time and funds in bringing the Amendment to this point including on town 
planning, bushfire assessment, Aboriginal cultural heritage, ecology and more. 

However, and this was clear at the Hearing, there remain a small number of critical issues, 
despite the best efforts of parties, which the Panel does not consider are resolved to the 
stage where the Amendment should progress. 

These primarily relate to the response of the Amendment to bushfire risk and the 
relationship of this to ecology, and particularly the protection and enhancement of the 
Commonwealth listed Southern brown bandicoot. 

There is an unresolved and fundamental tension in the Panel’s view between bushfire policy 
and biodiversity protection.  It is possible, if not probable, that this tension can be resolved 
through development design.  The Panel is of the view that in accordance with bushfire 
policy, this tension must be resolved now and not left to some future process. 

The resolution may have a marked effect on the Amendment site and development and this 
should be determined now. 

The Panel concludes that the Amendment should not proceed pending further resolution of 
this policy tension. 

Recommendations 

Based on the reasons set out in this Report, the Panel recommends: 

1. Defer the consideration of Amendment C222card to the Cardinia Planning Scheme 
pending: 

• Finalisation of the identification of Southern brown bandicoot corridors 
through Amendment C229card 
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• Development of a draft Development Plan with input from the Country 
Fire Authority and the Department of Environment, Land, Water and 
Planning that satisfactorily addresses the policy tension between 
bushfire and ecology 

• Inclusion of a revised concept plan in the Development Plan Overlay 
schedule based on the draft Development Plan suggested above. 
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1 Background 

1.1 Background 

The Bunyip Township Strategy (the Strategy) was adopted by Cardinia Shire Council (the 
Council) in 2009 and then included in the Cardinia Planning Scheme at Clause 21.07-6. 

The subject land at 85 McNamara Road, Bunyip was identified in the Strategy as a future 
Low-Density Residential Area (see Figure 2 – the subject site is identified by the large blue 
arrow on the far north west corner of the township). 

Figure 2: Strategic Framework Plan from Bunyip Township Strategy2 

 

1.2 The Panel’s approach 

In addition to the submission of the Proponent, the submissions to the Amendment fall into 
three broad types.  These are classified by the Panel as a group related to development 
impacts and amenity including the submissions of Mr Pascoe and Ms Palmer-Pascoe, the 
submission of Mr Mathews and the submission of Mr Keane. 

The second group of submissions are those from referral agencies who either have no 
comment or require relatively minor non-controversial changes and these include the 
Environment Protection Authority, Melbourne Water, South East Water and the Victorian 
Planning Authority. 

 
2 From page 2 of Council’s Part A submission 
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The third group of submissions which includes the Country Fire Authority (CFA) and 
Department of Environment, Land, Water and Planning (DELWP) raise more substantive, and 
interconnected, issues relating to bushfire planning and the Southern brown bandicoot 
respectively. 

Importantly, in the Panel’s view, none of the submissions raise fundamental objections to 
the change in land use based on planning policy relating to residential use.  No submitters 
sought to argue that the change in use from farming to a residential zone is not supported 
by the Planning Scheme, subject to the resolution of some issue of substance and some of 
detail. 

The Panel has assessed the Amendment against the principles of net community benefit and 
sustainable development, as set out in Clause 71.02-3 (Integrated decision making) of the 
Planning Scheme. 

Having considered the submissions this report deals with the issues under the following 
headings: 

• Planning context 

• Bushfire response 

• Ecology 

• Development and amenity 

• Form and content of the Amendment. 
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2 Planning context 

2.1 State, regional and local policy 

Council provided a comprehensive response to the Planning Policy Framework (PPF) and 
Local Policy in the explanatory report and section 3.6 of its Part A submission and this is not 
repeated here.  These submissions went to establishing that the Amendment is consistent 
with the PPF in the following: 

• Clause 11.01-1S Settlement 

• Clause 11.01-1R Green Wedges 

• Clause 12.01-S Protection of biodiversity 

• Clause 12.02-2S Native vegetation management 

• Clause 13.01-1S Natural hazards and climate change 

• Clause 13.02-1S Bushfire planning 

• Clause 13.04-1S Contaminated and potentially contaminated land 

• Clause 14.01-1S Protection of agricultural land 

• Clause 14.01-1S Protection of agricultural land – Metropolitan Melbourne 

• Clause 15.01-1 Urban design 

• Clause 15.03-2S Aboriginal cultural heritage 

• Clause 16.01-2S Location of residential development 

• Clause 19.02-6S Open space 

The Amendment was said to be consistent with Local Planning Policy at: 

• Clause 21.02-3 Biodiversity 

• Clause 21.02-4 Wildfire management 

• Clause 21.02-5 Open space 

• Clause 21.02-7 Aboriginal cultural heritage 

• Clause 21.03-3 Rural townships 

• Clause 21.03-4 Rural residential and rural living 

• Clause 21.05-3 Local Roads 

• Clause 21.07-6 Bunyip. 

2.2 Discussion 

As mentioned in Section 1.2, there were very few submissions that sought to argue that the 
Amendment is not consistent with general policy directions and no submissions outright 
objected to the Amendment based on policy. 

The Bunyip Township Strategy was adopted by Council in 2009 and subsequently 
implemented into the Planning Scheme.  Rezoning the subject site to Low Density 
Residential Zone is consistent with and implements the Strategy. 

The current proposal is for 2,000sqm lots rather than the 4,000sqm lots countenanced in the 
Strategy.  This is an acceptable outcome based on the provision of sewerage and the fact 
that in 2009 the Victoria Planning Provisions did not allow subdivision to 2,000sqm in the 
Low Density Residential Zone. 
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There are a number of other relatively minor differences in policy between the Proponent 
and Council around matters such as open space, and local roads but these are matters that 
can be resolved through the DPO process. 

The biggest issue of concern to the Panel in policy relates to bushfire.  The Strategy was 
adopted in 2009, the year of Black Saturday, and has very little reference to bushfire except 
in relation to risk to private property near reserves.3 

The development of planning policy around bushfire since 2009 has been marked; 
culminating in Amendment VC83 in 2011 which placed the primacy of human life above all 
else and Amendment VC140 in 2017 which strengthened state bushfire planning policy to 
enable a resilient response to settlement planning for bushfires.  The strategic consideration 
of bushfire in planning policy for the Bunyip Township is thus extremely outdated.  Council in 
the Hearing indicated there are no plans afoot to review the Strategy. 

This gives rise to the Panel’s concern that the balance between bushfire planning and 
biodiversity protection; and the potential implications for human life have not been 
adequately resolved at this time. 

The Panel considers this in more detail in Section 3. 

2.3 Conclusion 

The Panel considers that the Amendment has strong policy support in much of the Planning 
Scheme, and particularly in terms of this site and the residential use proposed.  That being 
said, bushfire planning and its relationship to biodiversity is a critical element in planning 
policy and the protection of human life. 

The Panel is not satisfied that, as put forward and with changes made before and after the 
Hearing, the Amendment should proceed at this time. 

 
3 There is also a reference to Bunyip being ‘devastated’ by bushfire in 1926. 
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3 Issues 

3.1 Bushfire response 

(i) Background 

The site is not in the Bushfire Management Overlay (BMO) in the Planning Scheme although 
it is designated as bushfire prone under the Building Act 1993. 

The site is on the north west corner of the Bunyip township and exposed to bushfire 
approach in an arc from the north, around to the west and south west. 

The Proponent commissioned a bushfire risk assessment4 which concluded, that: 

… 

Based on the assessment undertaken, the bushfire risk is considered to be 
low and a bushfire attack level of BAL12.5 can be achieved for the 
development resulting from the planning scheme amendment. The bushfire 
risk to the site is primarily from surrounding grassland to the north and west. 

Bushfire protection measures to reduce the risk to the site and future dwellings 
constructed on lots include: 

• Providing perimeter roads particularly to the north and west. 

• Providing adequate separation between classifiable vegetation and proposed 
dwellings. 

• As required under the Building Regulations 2018, construct dwellings within the 
designated bushfire prone area to a minimum bushfire attack level of BAL12.5. 

There has been recent landscape scale fire in the vicinity as shown in Figure 3. 

Figure 3: Recent bushfire history5 

 

 
4 XWB Consulting, June 2019. 
5 Council Part A submission, page 28. Extent of 2019 fire. 
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(ii) Submissions 

The CFA attended the Hearing and made a comprehensive submission providing background 
on fires in the area and consideration of the landscape scale hazard in the area.  They 
stated:6 

In this case: 

• The high level landscape risk is on the north west aspect – this is less favourable 
for the subject land. 

• The distance between the site and forest (Panel note: for example Bunyip State 
Forest to the north) is approximately 10km. Recent experience indicates the fire 
will spread across the intervening landscape, even in grassland and more pasture 
based environments where limited levels of other fuel sources / vegetation types 
are available. 

• The likely fire behaviour in the higher risk area could be erratic and have its own 
weather, complicating fire behaviour predictions. It is more likely that the subject 
site will experience dry lightning, higher levels of ember attack and more spot fires 
ahead of the main fire front. 

The CFA expressed that the current development being considered does not provide a more 
suitable interface between development and the bushfire hazard including single access 
road design, the zoning and size of allotments, the existing hard edge and limited bushfire 
provisions in Development Plan Overlay Schedule 21 (DPO21). 

The CFA also expressed concern that there are unresolved tensions between potential 
habitat and corridor areas for the Southern brown bandicoot sought to be protected and 
enhanced on site.  They stated:7 

The CFA does not seek to argue the technicalities of the assessment. Rather we seek 
to highlight that a 20m conservation corridor is being proposed that directly abuts new 
development.  Further, that this corridor is set to increase the level of vegetation to 
accommodate the Brown Bandicoot with little evidence that this will not lead to an 
increase in bushfire risk. 

They went on: 

Policy is clear, deferring decisions about biodiversity and bushfire conflicts to later in 
the assessment stage must be avoided and new conflicts should not be created.  
Policy at clause 13.02-1S requires some form of a decision when biodiversity and 
bushfire considerations are at odds with each other. 

The CFA concluded that if the Amendment were to proceed, DPO21 would require a 
significant number of changes to ensure that the proposal is more resilient to bushfire.  
These changes were suggested to vegetation management, perimeter and access roads, 
setback requirements and others. 

The Proponent in their submission provided an overview of the bushfire risk assessment and 
noted that the primary threat is from grassland to the north and west, and that 
development can be designed to meet the requirement of BAL 12.5 as required by policy.8 

They submitted that in accordance with policy, there is no increase in threat to the existing 
township or new residents, that safe access is available to the east and that bushfire 

 
6 Document 19, page 5 
7 Document 19, page 7 
8 Bushfire Attack Level with a radiant heat flux of less than 12.5kW/square metre 
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intensity in grassland will be moderated to the point where the perimeter roads and other 
measures can mitigate the risk. 

The Proponent submitted it is not appropriate to apply comprehensive bushfire responses in 
DPO21 as if the property was in the BMO and subject to extreme bushfire risk.  It considered 
the planned mitigation measures of perimeter roads and setbacks to be appropriate for this 
location. 

In its Part A submission, Council provided, as requested by the Panel, a comprehensive 
response to State policy around bushfire.  It concluded that, in summary the Amendment 
complies with Clause 13.02-1S of the Planning Scheme including:9 

• The site is in a lower landscape risk category for bushfire 

• Developing the land will increase the overall resilience of the township to bushfire 
and provide greater protection to more densely developed areas to the west 

• The use of perimeter roads, vegetation management and setbacks on site will 
mitigate risk to an acceptable level. 

Council also noted in the Part A submission10 that additional requirements are needed in 
DPO21 to meet setback requirements and defendable space which will be subject to further 
discussions with the CFA. 

(iii) Discussion 

The Panel agrees that the subject land is not in the BMO or an extreme bushfire risk area.  
The Proponent is right to point out that the provisions relating to setback and defendable 
space in C 53.02 do not apply. 

However, it is clear the land has some bushfire risk; reflected in its bushfire prone status.  As 
can be seen from Figure 3, there is recent significant fire activity (2019) which has come 
within perhaps 1-1.5km of the subject land. 

The Proponent has invested significantly in bushfire assessment and planning and this work 
has helped the Panel to understand the broader scale bushfire landscape and the place of 
this proposal in it.  Whilst the land to the west and north in proximity may be grassland, the 
Panel also notes that there are significant shelter belts and vegetation along the Tea Tree 
Creek, and that the subject land itself slopes upwards to the south. 

On balance, and considering that the BMO has not been applied, the Panel considers that 
the objective in policy to prioritise human life over and above all other policy considerations 
probably can be met on this site. 

However, there are a number of complexities and compounding factors on the subject land 
that lead the Panel to conclude that this alignment with bushfire policy has not been met at 
this point in time.  These complexities need to be resolved now and not deferred to the 
future as their resolution may fundamentally change or affect the form and intensity of 
development that can be achieved. 

Primarily, the issues in the Panel’s mind are around remnant vegetation, bushfire and 
wildlife habitat.  At its simplest, the Panel summarises it as: 

 
9 Council Part A submission, page 29 
10 At page 54 
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• Remnant vegetation (western boundary, eastern boundary/McNamara Road11 and 
south west patch) is significant for the Southern brown bandicoot and is sought to 
be retained. 

• The retention of vegetation increases the fire risk within the site and within close 
proximity; and the implications of this on development design are not resolved in 
DPO21. 

• Greater retention of vegetation on site may increase the need for greater setbacks 
and lower yield. 

There is disagreement between the Proponent and the CFA on some of these key issues and 
given the risk involved, the Panel does not think it reasonable to defer their consideration to 
some future time through detailed development planning; these are threshold 
considerations. 

(iv) Conclusions 

The Panel concludes that the Amendment should be deferred until issues around habitat 
protection are resolved and a more refined and detailed response to bushfire issues can be 
provided, perhaps through a draft development plan that can be exhibited with DPO21. 

3.2 Ecology 

(i) Background 

The subject land is covered by the Environmental Significance Overlay Schedule 1 (ESO1) – 
Northern Hills, which was proposed to be removed by the Amendment.  The ESO1 has 
objectives to protect landscapes, remnant vegetation and habitat, manage environmental 
risk and protect biolinks. 

Amendment C229 which has been exhibited, proposes to apply the ESO7 (Southern brown 
bandicoot conservation area) to the subject land and identifies Southern brown bandicoot 
habitat corridors along the eastern, northern and western property boundaries.  The 
proposed ESO7 has the objective of ‘maintaining, enhancing and connecting key habitat 
areas and linkages’ and proposes habitat vegetation planting requirements. 

The Proponent commissioned Ecology Australia in 2017 to assess the ecological values of the 
property.  Ecology Australia concluded that, in summary: 

• Large trees should be retained in open space 

• A range of measures related to Southern brown bandicoot such as habitat 
protection and enhancement should be put in place 

• Weed control should be undertaken. 

No bandicoots were recorded but diggings indicative of the species were found. 

 
11 The Proponent submitted there is no bushfire threat from the east but the CFA suggested they were concerned by the 

possibility of a fire from the north running quickly south down the McNamara Road corridor. 
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(ii) Submissions 

DELWP (Port Phillip Region) provided a written submission at the Hearing but did not speak 
to it.12  Subsequent to the close of the Hearing, it provided further advice as shown in 
Appendix C to this report. 

Essentially DELWP’s submission, in summary, suggested: 

• A referral of development under the Environment Protection and Biodiversity 
Conservation Act 1999 (EPBC Act (Commonwealth)) should be undertaken for 
bandicoots 

• There should be internal habitat connections within the site, particularly from 
McNamara Road to the proposed open space 

• Construction of McNamara Road should limit vegetation clearing and may trigger 
EPBC referral 

• the objectives and guidelines of the proposed ESO7 should be incorporated into 
DPO21. 

Council’s Part A submission supported the need for bandicoot habitat protection and 
referenced the work that is being undertaken in Amendment C229.  Council concluded that 
in relation to ecology, and particularly bandicoots, additional changes to DPO21 would 
satisfactorily protect the species habitat.  These changes included: 

• transfer of the 10m wide east and west bandicoot corridors and bushland reserve to 
Council as reserves 

• retention of the ESO1 in the short term to ensure vegetation is protected prior to 
subdivision. 

The Proponent submitted that any referral for EPBC issues, if required, should be done at 
the development plan or subdivision plan stage as it is difficult to determine any impacts at 
the concept plan stage. 

The Proponent also did not support the retention of the ESO1 on the basis that to remove it 
is not a simple exercise and they did not have confidence that it would be removed in a 
timely manner; impacting on residential development.  It submitted that other matters such 
as the provision of intra site habitat corridors, could be provided through the development 
by landscaping the road reserves. 

As indicated in Section 3.1, the CFA expressed concern about the need to balance bushfire 
risk with biodiversity aims early in the planning process. 

(iii) Discussion 

As discussed in Section 3.1, the primary issue of concern to the Panel is the relationship of 
habitat protection and enhancement to bushfire planning.  The Panel does not consider this 
issue is resolved to a level where the requirements of bushfire policy are met. 

No one sought to argue that the ecological values of the subject land, and particularly in 
relation to Southern brown bandicoot habitat, are not significant and do not need to be 
protected.  All parties seem to be at one that habitat should be protected and enhanced, 

 
12 Document 6. 
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with perhaps some differences as to exactly how this should play out on the ground, at least 
in the provision of intra-site habitat links. 

However, how this is to be delivered in the light of bushfire concerns is not clear at this stage 
and the Panel considers this must be resolved prior to progressing the Amendment. 

(iv) Conclusions 

The ecological values on site, primarily related to Southern brown bandicoot habitat, are 
agreed and accepted and their role as they relate to bushfire protection needs to be 
addressed prior to the Amendment proceeding. 

3.3 Development and amenity 

(i) Background 

Development of the subject land from a farming property to residential, even low density 
residential, will inevitably result to a change in the environment and potentially cause some 
level of detriment to existing residents. 

(ii) Submissions 

Submissions were received from Mr Pascoe and Ms Palmer-Pascoe, Mr Matthews and Mr 
Keane.  The issues they raised in summary across the three submissions includes matters 
such as: 

• Increased traffic on local roads such as McNamara and Wattletree Roads 

• The need for sealing of some unsealed roads to accommodate increased traffic and 
avoid dust 

• Staging of works 

• Sewerage and drainage 

• Lighting 

• Fencing and landscaping 

• Control of animals both domestic, native and feral 

• Provision of services 

• Trespass and impact on rural properties. 

Mr Keane attended the Hearing and spoke to his concerns.  He made it clear he was not 
opposed to the Amendment but wants to ensure that a number of issues that may affect his 
property to the north are properly addressed.  In particular, he highlighted drainage and the 
need to ensure additional stormwater flows do not affect his land; the risk of fire along 
McNamara Road and whether the large setback on the northern edge of the development 
site is needed for fire. 

(iii) Discussion 

The matters raised in these submissions will need to be well managed in detailed design and 
the development plan that results from DPO21 in due course.  Whilst there will no doubt be 
change in the local environment from development, and not all of it positive, the Panel 
considers these are issues that can normally be managed through the Development Plan and 
subdivision. 
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Given the downslope to the north, the Panel particularly notes that drainage will need to be 
carefully managed to ensure there is not an increase in peak flows affecting properties in 
that direction.  There is a Stormwater Management Plan requirement in the draft DPO21 in 
Appendix D. 

The future of McNamara Road and the vegetation corridor in that area is something that will 
need to be considered in detail during the further bushfire and ecological work 
recommended by this Panel. 

(iv) Conclusion 

The Panel concludes the issues raised by submitters in relation to development and amenity 
impacts can be satisfactorily addressed through DPO21 and the Development Plan. 
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4 Form and content of the Amendment 

4.1 Development Plan Overlay 

The DPO and associated schedule provide a guide and framework for the future preparation 
of a Development Plan, which when approved by the Responsible Authority means that 
permits can be issued without the need for further notice. 

The DPO can be implemented into the Planning Scheme with or without a Development Plan 
having been prepared.  If one has not been prepared it is common, as in this Amendment, to 
include a Concept Plan13 which will in time guide the preparation of the more detailed 
Development Plan. 

The Planning Practice Note (PPN23) for the DPO and Incorporated Plan Overlay provides the 
following guidance: 

It is possible to introduce either overlay into the planning scheme before the plan is in 
place. However, if the overlay is approved without a plan, it is essential that a strategic 
framework is in place to provide direction and certainty about the future form of 
development of the land. 

If the overlay is approved without a plan, then a proposal for which a permit is required 
cannot meet the overlay requirement unless the schedule has provided for it. The 
effect can be to blight the future use and development of the land until a plan is 
prepared. 

Applying either overlay without a plan can have a significant impact on an individual’s 
ability to use and develop their land … 

In many cases, this Panel has supported the use of the DPO without a Development Plan or 
at least a resolved draft.  This is one case where the Panel considers pushing some of the 
issues around bushfire policy and biodiversity protection for detailed consideration at the 
Development Plan stage is not acceptable. 

There are still unresolved issues around wildlife corridors, bushfire and the potential impact 
on the form and intensity of development. 

4.2 Development Plan Overlay Schedule 21 

Whilst the Panel has recommended that the Amendment not go forward at this time, the 
version of DPO21 that was provided post Hearing is attached at Appendix D.  If the Panel’s 
primary recommendation is accepted that there need to be resolution of high level policy 
issues before the Amendment progresses, some of the elements below may not be needed. 

If the Panel’s recommendation is not accepted, DPO21 should be revised: 

• further articulate the bushfire protection measures including lot layout, setbacks 
and defendable area, and the wisdom of a single access point to the development 

• detail how such measures integrate with the habitat corridor protection sought 

• delete one of the duplicated Preliminary Site Investigation clauses; preferably the 
one required in the Development Plan and keep it as a requirement prior to 
subdivision and development. 

 
13 Note this was prepared by Council 
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The Panel is satisfied with the insertion of the Bushland Reserves Management clause which 
is objected to by the Proponent.  The provision of the reserve is a significant element of the 
development and it seems reasonable to provide initial management direction as part of the 
proposal. 
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Appendix A Submitters to the Amendment 
No. Submitter 

1 Neil Pascoe and Janis Palmer-Pascoe 

2 Leigh Hartwig and Robert Perkins 

3 Ronald Matthews 

4 James Keane 

5 Melbourne Water 

6 Department of Transport (Place Planning & Referrals) 

7 South East Water 

8 Country Fire Authority 

9 Environmental Protection Authority 

10 Victorian Planning Authority 

11 Department of Environment, Land, Water and Planning 
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Appendix B Document list 
Version 1 – 25 February 2020 

No. Date Description Presented by 

1 29/1/20 Panel directions Panel Chair 

2 17/2/20 Part A Submission Ms Ransom for 
Council 

3 17/2/20 Revised Schedule 21 to the DPO Ms Ransom for 
Council 

4 25/2/20 Part B Submission Ms Ransom for 
Council 

5 25/2/20 Environment Protection Authority Track Changes on DPO Ms Ransom for 
Council 

6 25/2/20 Submission (tabled not spoken to) Mr Twycross for 
DELWP  

7 25/2/20 Submission Mr Walton for 
Hartwig Family 

8 25/2/20 A3 Photograph of NW Bunyip Mr Walton for 
Hartwig Family 

9-16 25/2/20 A4 Photographs of property and surrounding roads Mr Walton for 
Hartwig Family 

17 25/2/20 Exhibited Schedule 21 to the DPO Mr Walton for 
Hartwig Family 

18 25/2/20 Exhibited Schedule for Southern Brown Bandicoot (ESO7, 
C229) 

Mr Walton for 
Hartwig Family 

19 25/2/20 Submission Ms Coxon for CFA 
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Appendix C Post Hearing discussions 
Panel Note:  After the close of Hearing, further discussions between parties were held by 
consent.  In addition to DPO21 provided in Appendix D, the following information was 
provided to the Panel and parties on 20 March 2020.  The Panel has made some minor 
formatting changes but has not altered the text. 

A meeting was held on 5 March between Council, CFA and XWB consulting to discuss the 
issue of bushfire risk. The outcome of the meeting was as follows: 

• It is agreed that the bushfire risk for the site is not so significant that it cannot be 
developed. However, there are still differing opinions about what bushfire protection 
measures are required on site.  

CFA  Proponent Council  

There is an additional 
requirement for a managed 
setback for the lots backing on 
to McNamara Road is required 
to address the bushfire risk 
from this vegetation. Removing 
the proposed 10 metre 
bandicoot corridor would not 
remove the need to provide 
this setback. This requirement 
would need to be included as a 
Section 173 Agreement. 

Additional modelling can be 
undertaken that may be able to 
slightly reduce the managed 
setback requirement. 

CFA will provide a range of 
options for bushfire protection 
measures that they believe 
should be included in the DPO. 

Sufficient bushfire 
protection measures are 
already provided through 
the concept plan at the 
back of the DPO, such as 
the perimeter roads and 
10 metre front setback 
requirement, and no 
other measures are 
required. 

There is no bushfire 
threat from the east. 

Council will defer to the Panel 
to make a decision regarding 
the level of bushfire risk on 
the site. 

There was some discussion 
about whether the bandicoot 
corridor could be planted out 
with spacing between to 
provide a break in planting 
and reduce the bushfire risk. 
Council has investigated this 
further and it is considered 
that this would be difficult for 
Council to manage on an 
ongoing basis as to is likely to 
be difficult to access the 
corridor on the eastern side 
and also there no way to 
manage this through the 
DPO21. 

A meeting was scheduled to be held between DELWP, Council, the Proponent and CFA, 
however, it was cancelled due to the response to COVID-19. An email was circulate (sic) 
amongst the parties, and each party provided a response in the table below: 

Issue  Council’s 
response 

Proponent’s 
response 

CFA 
response 

DELWP response 

A referral is 
required 
under the 
EPBC Act 

Noted As per panel 
submission 

 A referral is recommended 
and DELWP notes councils 
response 

Habitat 
corridor links 

It is considered 
that the site 

As per panel 
submission 

 The Indicative site concept 
plan shows that the internal 
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between 
McNamara 
and the 
public open 
space area 

provides a good 
outcome as it 
provides 
number of 
bandicoot 
corridors for 
habitat. 
Providing 
additional links 
would have 
impacts on the 
overall layout of 
the site and 
potentially 
increase the 
bushfire risk on 
site. 

public open space is separated 
from McNamara’s road flora 
connectivity via the proposed 
internal roads and it will be 
further isolated once building 
structures/ driveways and 
other non-vegetated areas are 
developed. 

The DPO does not provide for 
internal habitat connections of 
this remnant vegetation be 
maintained with other 
corridors within the 
landscape, particularly 
McNamara rd. 

Maintaining habitat links is 
important as the future 
development of the 
surrounding land may be 
impacted by subdivision and 
increased density of housing. 
DELWP maintains that some 
form of habitat corridor 
connecting the western and 
eastern side of the side be 
provided (from McNamara Rd 
to the Vegetation Protection 
Area). It is noted that the 
proponent has sited capacity 
for this in their response to 
this concern in their 
submission dated 25 February 
2020. 

Potential 
impacts on 
biodiversity 
from the 
proposed 
McNamara 
Road 
widening 

This matter will 
be dealt with 
separately, 
including 
determining if a 
referral is 
required under 
the EPBC Act, at 
the time the 
road is 
proposed to be 
constructed 

As per panel 
submission 

 It is noted in the updated DPO 
that the wording in the 
Conditions and requirements 
for permits, for the widening 
of McNamara road have been 
removed. 

This is supported by DELWP, 
as having this as a 
requirement for permit is 
limiting on the subdivision if it 
is deemed that the road 
widening would have 
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significant impacts on native 
vegetation and fauna 
protected under the EPBC Act. 

DELWP remains of the view 
that the construction of the 
road will need to occur in a 
manner that protects and 
limits vegetation loss along 
McNamara Rd. It is noted that 
this matter will be dealt with 
separately. 

DEWLP to 
clarify what 
the 
applicable 
principles of 
the Southern 
Brown 
Bandicoot 
habitat 
Protection 
strategy and 
ESO as 
discussed in 
DELWP’s 
submission 
to Panel 

DELWP need to 
provide this 
information 

As per 
Council 
response 

 This is in relation to the 
principles/guidelines 
identified in the proposed 
ESO7 for Cardinia. That the 
objective of ESO7 be 
incorporated into the 
requirements of the DPO, ‘To 
minimise adverse impacts 
resulting from the use and 
development of land on the 
Southern Brown Bandicoot by 
maintaining, enhancing and 
connecting key habitat 
linkages’. This is particularly 
important if the current ESO1 
is removed from the site.  

The guidelines /requirements 
of ESO7 should be applied to 
this site to allow for the 
persistence as much as 
possible of the Southern 
Brown Bandicoot. 

Some of these are already 
included in the decision 
guidelines for the DPO21, but 
examples below from ESO7. 

• Landscaping to provide 
appropriate habitat, including 
with respect to the location of 
the planting in adjacent areas, 
suitability of plant species, 
planting densities and 
proposed maintenance. 
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• The impact on native flora 
and fauna habitats 

• The extent of any proposed 
removal or replacement of 
vegetation, and the location of 
any buildings and works, in 
particular: 

o The desirability of retaining 
or establishing a buffer of 
native vegetation adjoining 
waterways, natural drainage 
lines, along roads and any 
existing vegetation along 
roads and property 
boundaries. 

o Whether the vegetation has 
been identified as being of 
environmental significance. 

• Whether the ecological 
values and environmental 
characteristics will be 
enhanced. 

• Measures to prevent 
environmental degradation by 
noxious and environmental 
weeds and pest animals. 

Habitat loss and degradation 
is a significant threat to the 
Southern Brown Bandicoot, as 
identified in the Conservation 
Advice for the EPBC Act. 

Any development of 
obstructions, ie. Roads, 
houses, manicured gardens, 
removal of flora etc all 
contribute to the decline of a 
species ability to persist in the 
environment. 

Standards and requirements 
may be more relevant to the 
design and development plan 
overlay, and should use the 
Landscaping and revegetation 
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suggestions outlined in the 
Southern Brown Bandicoot 
Habitat Protection Strategy 
and Environmental 
Significance Overlay (Ecology 
Australia 2017) 

Any 
additional 
comments / 
issues 

N/A  N/A  N/A 

A revised DPO21 is attached to this email as directed by the Panel. Council has provided 
revised conditions in relation to the bushland reserves, however, it is noted that the 
proponent does not support the inclusion of these conditions in accordance with their 
submission. 
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Appendix D Final DPO21 provided by Council post-
Hearing 
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Delete this Concept Site Plan and Use the attached Indicative Site Concept Plan 
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